Making a Difference

Tax Efficient Giving for Americans Resident in the
United Kingdom

Americans resident in the United Kingdom have particular income tax
problems with respect to structuring tax efficient charitable gifts
because they are subject to two systems of tax. In the past
Americans typically chose either to obtain tax relief in the United
States or the United Kingdom and accepted that the overall benefit
would be limited by the constraints of the other tax system.

In particular, a US taxpayer resident in the UK found it difficult to
obtain US tax relief on a gift to a UK charity and UK tax relief was not
available for gifts to a US charity. This problem arose because of the
limitations imposed under the tax and charity rules in the US and the
UK. Now, Withers lawyers working with the Charities Aid Foundation
and other clients have created a structure which secures a charitable
income tax benefit in both the US and the UK.

This leaflet explains how it works and how it can help you.

Tax issues for US taxpayers

US citizens are subject to US income tax on a worldwide basis
regardless of the place of residence of the taxpayer. An individual
donor can benefit from a US charitable income tax deduction only if
the recipient organisation is created under the laws of a US state or
the District of Columbia. This requirement is not imposed for US gift
and estate tax purposes. In order to meet this “organisation test” if an
entity is a trust it should be governed by US law, and if it is a
corporation, it should be incorporated within the US.

The following legend has been affixed pursuant to
US Treasury Regulations governing tax law
practice. This document was not intended or
written to be used, and it cannot be used by the
recipient, for the purpose of avoiding federal tax
penalties that may be imposed on any taxpayer.
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Qualification for UK income tax benefits

In the UK, income tax relief for a charitable gift is divided between the
charity and the donor. This means that under the Gift Aid provisions a
gift by a UK resident to a qualified charity with the appropriate Gift Aid
declaration entitles the charity to recover the basic rate income tax
deemed to have been deducted by the donor when making the gift.

If a higher rate taxpayer, the donor is entitled to relief against higher
rate tax with respect to the gift. This means that tax relief is granted
in full but the relief is divided between the charity and the donor and
the amount to be paid by way of such a gift needs to be calculated
carefully.

In order to be eligible for Gift Aid relief it is clear that the gift must be
made to a charity which is organised in the UK and governed by
English law (or Scottish or Northern Irish law).

Securing the income tax deduction in both countries

It can be seen that the interaction of these rules places a US citizen
resident in the UK (or any other taxpayer who is subject to both US
and UK tax on his income) in a difficult position.

For example, a gift to an English law charity would qualify for a UK
income tax relief through the Gift Aid procedures. This means that the
donor’s income will effectively be reduced by the amount of the gift
and the UK tax associated with the amount of the gift will be relieved.
However the donor’s gift to the English charity will not qualify for a US
income tax deduction because the English charity will by definition not
be organised under the laws of a US state. Therefore, although the
donor’s income has effectively been reduced for UK income tax
purposes, no deduction is available for US income tax purposes. This
means that the effect of the gift may be to increase the donor’s US
income tax liability because his UK tax (and therefore his US foreign
tax credit) will have been reduced.

It is of course open to the donor to make a gift to a US qualified
exempt organisation, but if the donor’s primary income is UK source,
this may mean that he or she has only a small residual US tax liability
after the foreign tax credit relief. This means that his ability to claim a
deduction in the US will be very limited and therefore the donor may
effectively receive no tax relief on a gift to a US charity.

Dual qualified corporate structure

In order to secure effective income tax relief for a donor who is subject
to both US and UK income tax, it is necessary that a charity should
simultaneously be regarded as governed by English and US law. This



problem can be solved with a dual corporate structure where a US
non-profit organisation owns all of the share capital of an English
charitable company and the necessary US tax election is made.

The key to this structure is the use of the US entity tax election.
Whereas for UK tax purposes an entity will be generally classified as a
company if it is registered under the Companies Act the position was
more complex in the United States. In 1997 the US Internal Revenue
Service simplified the US rules with an election procedure so that an
eligible entity can make an election and file this with the Internal
Revenue Service so as to determine how it should be treated for US
tax purposes (popularly known as the “check the box” rules).

Based on these rules, a corporate structure can be used whereby a
US exempt organisation incorporates an English charitable company
with a share capital. The share capital is wholly owned by the US
exempt organisation. The English company makes an election to be
treated as a disregarded entity for US tax purposes. The English
charitable company is registered as a charity with the Charity
Commission and simultaneously qualifies as a foreign branch of the
US exempt organisation.

The effect of this election is that a gift to the UK subsidiary of a US
charity made by a donor who is subject to both US and UK income tax
is eligible for income tax benefits in both the US and UK.

+ For UK tax purposes, the gift is to the English charity and is
therefore eligible for Gift Aid relief.

For US tax purposes the gift to the UK charity is disregarded and
treated as a gift to a US qualified exempt organisation that will give
rise to a US income tax deduction.

The Charities Aid Foundation has established a dual qualified
structure which is available for donors who can indicate their
preferences as to the ultimate recipient of the charitable gift. For
clients who want to use their own structures, Withers has established
a number of dual qualified charities which can be tailored to meet the
individual charitable interests of clients.

Shares and Securities

The dual qualified structure can be used for gifts of shares and
securities although careful consideration needs to be given to the
subject matter of, and the exact mechanics for, the gift. Individual
taxpayers may prefer to make gifts either in the United States or in the
United Kingdom.



Gifts by Will

Donors interested in leaving a charitable legacy can use the dual
qualified structure in order to ensure that the gift is tax effective both
for UK inheritance tax purposes and for US estate tax purposes.
However, it may be equally tax efficient for the legacy to pass directly
to a UK charity since most UK charities will be recognised for
purposes of the US estate tax deduction which does not require the
same “organisation test” to be passed as is required to obtain an

income tax deduction.

Our services...

Opportunities and advice for individual donors

We regularly use tax efficient giving techniques to ensure that our
individual clients and the charities and not for profit organisations

which they wish to support receive maximum benefit.

In addition, we can offer specialist advice to individuals who want to
find other ways of supporting charities and similar causes through:

- Socially responsible investment, whether ‘negative’, ‘positive’ or

‘alternative’; or

+ ‘Venture philanthropy’, acting as a ‘charity angel’ or providing

‘program related investment’.

Whilst not a form of tax-efficient giving in themselves, these
approaches can enable clients to ‘make a difference’ without
necessarily giving property away. They can also enable clients to
have a degree of involvement in projects beyond merely being a donor
and, in appropriate circumstances, they can be combined with tax-
efficient giving in a way which will be of benefit to both the charity and

the client.

Services for charities and not for profit organisations

As well as advising on planned giving, we have a specialist group of
lawyers who advise charities and not for profit organisations
themselves (whether structured as trusts, companies or otherwise) on
a broad range of legal issues including status and operations,
fundraising and sponsorship, commercial agreements, and property

and employment law.



Other information
To introduce our other related services we
have brochures on:

tax efficient giving in the UK

tax efficient giving in the US

charities and not for profit organisations

Please contact one of the people listed below if you would like a copy.

Our people

For more details on tax efficient giving to charity or legal advice for
charities generally please contact:

UK
Clive Cutbill clive.cutbill@withersworldwide.com
+44 (0)20 7597 6095

David Goepel david.goepel@withersworldwide.com
+44 (0)20 7597 6195

Alison Paines alison.paines@withersworldwide.com
+44 (0)20 7597 6057

Chris Priestley  chris.priestley @withersworldwide.com
+44 (0)20 7597 6135

us
Richard Cassell richard.cassell@withersworldwide.com
+44 (0)20 7597 6173

Paul Roy paul.roy @withersworldwide.com
+1 203 974 0332

David Stein david.stein@withersworldwide.com
+1 212 848 9832

If you would like to know more about our firm and our areas of
expertise please visit our website at www.withersworldwide.com.
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