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Keeping up with

’I The Withers Employment Team’s pick of the key employment law developments
of 2009

The team say goodbye to the statutory dispute resolution procedures and highlight the major developments of
last year.

2 Monitoring employees in the next decade Stephen Ross

Technological developments and diversifying workforces will pose new challenges for employers seeking to monitor
the activities of their workers.

3 Dress codes — equal but different Christina Morton

The Employment Appeal Tribunal highlights the fact that dress codes cannot always be applied in the same way
to men and women.

4 The right to be accompanied and legal representation Andrew Yule

In serious cases employers in the public sector may have to allow a worker to be accompanied by a legal
representative at a disciplinary or grievance hearing.

5 Disability and discipline give pause for thought Peter Finding

The Employment Appeal Tribunal looks again at the question of whether an employer has to make reasonable
adjustments where it does not know that the employee has a disability.

6 Finally, our pick of the key issues for 2010

With an election looming, the team highlights important legislative and other changes coming up this year.

The information and opinions contained in this publication do not constitute professional advice. If you do not wish to receive information from Withersworldwide
email unsubscribe@withersworldwide.com with your details.




An end to the statutory dispute resolution procedures and
a new ACAS Code to replace them with a regime that is
less prescriptive, but not without its own complexities.

Cases confirming that:

.. if you are on sick leave you can take holiday (Stringer
and Schultz-Hoff)

.. if you are on holiday and fall sick you may be able to take
holiday later (Pereda)

.. if your employer has tried to prevent you from doing
either of these things you may be owed a tidy sum at the
end of your employment (Stringer again).

A definition of philosophical belief that is wide enough
to encompass a strongly held belief in climate change,
and hence confer the protection of discrimination law on
people holding a wide variety of non-religious and quasi-
political beliefs (Nicholson v Grainger plc).

The first decade of the new millennium saw an increasing
focus on the monitoring of employees. Over the next ten
years this trend is likely to continue, but with increasingly
sophisticated technological tools available, employers must
not lose sight of the legal rules that limit what is permissible
in this area.

A temporary reprieve for the statutory default retirement
age of 65 (Age Concern v BIS) followed by a government
consultation about whether to raise the retirement age or
abolish it altogether.

A suggestion that in some cases an over-generous

compromise agreement might be ultra-vires and
unenforceable (Gibb v Maidstone). This may have far
reaching implications in the public sector and other
regulated sectors such as charities and, conceivably, the

financial services sector.

An indication that the courts will not be quick to find that
an employee with strongly held religious beliefs has been
treated in a particular way because of those beliefs rather
than for a reason unconnected to religious belief such
as the refusal to carry out the requirements of the job
(Ladele v London Borough of Islington).

While monitoring is more important to some businesses
than others, the needs of an employer to consider the
legality of their employees’ activities, their efficiency at
work, their health and safety, and the use and misuse of
confidential information mean that most employers regard
as necessary some form of monitoring. The key has always
been a sensible and well-publicised monitoring policy.

There are many legitimate reasons for monitoring employees.
These include:

checking the quality and quantity of work

preventing the unlawful or illicit use of confidential
information



the Force’'s new Dress Code Policy. That Policy stated:
‘The standard of dress should be smart, fit for the purpose
and portray a favourable impression of the service’.

Manager’s guidance on the Dress Code stated: ‘Hair must
be neat, not allowed to cover the ears and ... worn above
the collar. For safety reasons, ponytails are not permitted
and long hair must be neatly and securely fastened up and
worn relatively close to the head’. When Mr Dansie reported
at Hendon his hair, which was shoulder length, was slicked
back on his head and tied in a bun on the back of his head.

The assurance Mr Dansie had been given before the training
commenced turned out to be incorrect. Mr Dansie was
told that he must cut his hair or face disciplinary action.
He complied with this request to avoid a disciplinary sanction
but then brought a claim against the Force, alleging that he
had been treated less favourably than a woman, who would
not have been required to cut her hair but could have worn
it tied up (a fact that the Force did not dispute). He also
alleged that the threat of disciplinary action amounted to

unlawful harassment.

The tribunal rejected these claims. It took into account
previous cases on dress codes that differ in their precise
requirements of men and women. These cases have
established that there can be differences of detail, provided
that the overall requirement, for example of smartness
or formality, is applied equally to men and women. The
Employment Appeal Tribunal (the ‘EAT’) agreed with the
tribunal’s decision on Mr Dansie’s complaint and set out the
principles that tribunals should apply:

to determine whether an employer treats members of
one sex less favourably than the other it is necessary to
consider the dress code as a whole;

a code that applies a conventional standard of

appearance is not in and of itself discriminatory;

a difference in treatment between the sexes on one
particular aspect of a dress code is not necessarily more
favourable treatment of a member of one sex compared

with a member of the other sex.

The EAT found that in Mr Dansie’s case the tribunal had
applied the correct test and that a woman who had departed
from the standards of dress required by the Dress Code
would also have been threatened with a disciplinary
sanction. Therefore, in the context of the Dress Code as
a whole, Mr Dansie had not been treated less favourably,
even though on the matter of his hair length he had been

treated differently from a woman.

An employer can impose a dress code that makes a
requirement of conventional appearance, neatness or
formality and will be entitled to apply some commonly
held or contemporary assumptions about what these
terms mean. The effect may be that some rules cannot be
applied in precisely the same way to men and women, but
provided that both men and women are required to meet
the overall standard, an employer will not be found to have
discriminated against either sex. In a 1996 case involving
Safeway Stores, this approach achieved the same outcome
—no less favourable treatment — with regard to an employee
who wanted to wear his hair long while serving behind the
delicatessen counter in a supermarket.

Employers need to remember, however, that some
adjustments to dress codes may be necessary to take
account of religious beliefs, unless the employer can
objectively justify not making such adjustments, for example,
on grounds of health and safety.



It is a well-established principle that a worker is entitled to
be accompanied by either a colleague or a trade union
official at a disciplinary or grievance hearing. The companion
must also be permitted to put forward the worker’s case,
respond to any views expressed and confer with the worker
during the hearing, if the worker so wishes. There is no
requirement, however, to allow the companion to answer
questions on the worker’s behalf.

Employees often ask if they may bring someone other
than a colleague or trade union official. The short answer
is usually ‘no’. Whilst an employer may, in exceptional
circumstances, allow a family member or personal friend
to attend (for example, where the subject of the hearing is
particularly sensitive or confidential), there is generally no
requirement to do so (unless this is a reasonable adjustment
for someone with a disability).

The question has recently become more complex, however,
when the request is to be accompanied by a legal advisor
and where the allegations are very serious. In March 2009,
the Administrative Court stated that, where the allegations
in question may have a very serious impact on the worker’s
future and working life, the worker should be entitled to
legal representation at the disciplinary hearing. The case
concerned (R on the application of ‘G’v the Governors of ‘X’
School) involved a teacher accused of sexual impropriety
with a person under 18 and of abuse of a position of trust.

The Court of Appeal has recently reiterated this point in
another case (Kulkami v Milton Keynes Hospital NHS Trust),
in which an NHS doctor faced charges of misconduct/
incapability. Given that the disciplinary charges in that
case were ‘in effect ...criminal’ and of such gravity this
(if upheld) the worker in question may have been unable
to work in the future, it was decided that the worker should
have had the right to legal representation at any internal
disciplinary hearing.

In short, where the allegations have potentially serious and
far-reaching implications, or are of a quasi-criminal nature,
a worker cannot fairly be expected to represent himself and
the right to be accompanied by a non-legally qualified trade
union official or colleague is not sufficient.

On the face of it, these decisions are significant only

for public employers. In each case, the successful
argument was brought (against a public employer) under
Article 6 of the European Convention of Human Rights
(the right to a fair hearing), with which a public body has
a direct obligation to comply. No such direct obligation
applies to private employers. That said, with the policy in
the area perhaps showing signs of change, best practice
even for private employers (and especially those that may
be considered to be performing some public function)
may be to consider very carefully any request for legal
representation, especially where the allegations being

made are very serious.



Employers are not liable to make reasonable adjustments
for disabled employees unless they know, or ought to
know, that the employee is both disabled and likely to
be at a substantial disadvantage. This is a complex
test and creates practical difficulties for employers.
The Employment Appeal Tribunal (EAT) has now looked at

it again in DWP v Alam.

Mr Alam suffered from symptoms of depression and, as a
result, sometimes had severe headaches and was apt to
lose concentration and his temper. He arrived late for work
one day, having warned his line manager that he would be
late. On his arrival at 12:30pm, he asked his line manager
if he could leave early, at 4pm, to attend an interview for
a supplementary job (his normal working day finished at
6pm). Mr Alam’s line manager refused him permission to
do so. At about 1pm, Mr Alam made the same request of
a more senior manager, who also refused him permission
to leave early. Mr Alam became increasingly stressed
throughout the day (due, it transpired, to a concern over his
financial situation and a concern that he would not secure
the supplementary job). At about 5pm (one hour early),
Mr Alam left the office, informing his line manager that he
was going, but giving her no time to react. Mr Alam was given
a written warning as a result of his conduct and complained
to the tribunal, alleging disability discrimination. The tribunal
found as a matter of fact that Mr Alam’s depression meant
that he was unable to control himself sufficiently to ask
for permission to leave work early and wait for an answer
(though this was not apparent to the employer at the time).

On appeal, the EAT dismissed Mr Alam’s claim of disability
discrimination. It found that whilst his employer (DWP)
ought reasonably to have been aware of his disability, it
could not be expected to know that his depression affected
his ability to ask permission before leaving work early. A
clear distinction was drawn between behaviour that resulted
from depression and which the DWP might realise resulted
from depression (e.g. poor concentration), and behaviour
which arose as a result of depression, but which the DWP

could not reasonably be expected to link to mental ill-health
(e.g. leaving work early without permission).

The EAT’s decision is helpful to employers in that it falls short
of imposing a duty on employers to consider reasonable
adjustments when the evidence of disability is difficult to
identify. However, it is worth remembering another 2005
case involving the DWP (DWP v Hall) in which the EAT
did find the DWP liable even though the employee had not
specifically mentioned the disability. Both the tribunal and
the EAT held that negative replies in a health declaration
form, and Miss Hall's refusal to let her employer have
access to her doctor or medical records, should have
been a ‘warning sign’ to the DWP when seen against
the background of Miss Hall's temperamental behaviour.
The DWP’s case was made worse by the fact that a member
of the interview panel which had recruited Miss Hall knew
her previously, but did not mention anything about her health
or disability, and the fact that Miss Hall's manager failed to
take note that she had applied for disability tax credit.

Taken together, the two cases demonstrate that employers
should be alert to warning signs and be prepared to
make enquiries when these signs point to a possible
disability. However, this does not mean that every example
of erratic behaviour has to be treated as the effect of a
potential disability.



Now in the House of
Lords, thereisrelativelylittle time foritto complete its passage
through Parliament. If there is a change of government, the
Conservative Party are known not to support certain aspects
of it (such as mandatory equal pay audits and the provisions
on positive discrimination). They are therefore unlikely to

bring it into law without amendment.

This went down on 1 February 2010
from £66,200 to £65,300, although the maximum amount
of a week’s pay for redundancy pay (and other purposes)
remains at £380.

The Government plans to
introduce additional paternity leave, some of which will be
transferable from the mother to the father, for parents of
babies born on or after 3 April 2011. The legislation will
come into effect in April 2010. These changes will survive
the election in some form, as the Conservative Party has
indicated that it will extend the provisions further to allow
both parents to take paid time off simultaneously.

to replace the
current sick note system. The new forms (which may be
computerised rather than handwritten) allow GPs to state
whether the patient is fit for work, for some work or for no
work at all and to comment on whether adjustments (such
as a phased return to work, altered hours, amended duties
and/or workplace adaptations) would be beneficial.

with

The Apprenticeships,
Skills, Children and Learning Act 2009 includes a new right
to request unpaid time off work to undertake study or training
that will come into force on 6 April 2010 for employers with
250 or more employees. The right will be available to all
employees with six months’ service where they consider
that the training will improve both their effectiveness at work
and the performance of their employer’s business.

From November 2010, individuals seeking to work
in a regulated activity with children or vulnerable adults,
whether as volunteers or paid employees, must register with
the Independent Safeguarding Authority (ISA). Individuals
may register voluntarily from July 2010.

The Government has
confirmed that, where a claimant consents, Employment
Tribunals may pass information about public interest
disclosures to the relevant regulator. The change will apply to
any claim containing an accepted public interest disclosure

received on or after 6 April 2010.

through the Financial Services BIll, the
implementation of the FSA Code of Practice, the proposals
arising from the Walker Review and the proposals arising
out of the G20 summit.

a full range of services for employers and employees covering all aspects of employment law. For further information, please view the

employment section on our website www.withersworldwide.com and www.employmentrights.co.uk

withersworldwide

16 Old Bailey, London EC4M 7EG Telephone: +44 (0)20 7597 6000 Fax: +44 (0)20 7597 6543 DX 160 London/Chancery Lane

© WithersLLP www.withersworldwide.com

London New York BVI Geneva Greenwich CT Hong Kong Milan New Haven



