IRS announces reduced penalties and extension of time to
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The IRS has announced important and favourable changes to the 2011 Offshore Voluntary Disclosure Initiative (‘2011 OVDI’) which allows noncompliant US citizens, green card holders and tax residents to become compliant with their historic tax and information reporting obligations, as
follows:
(i) a reduction of the so-called ‘highest account balance’ or ‘in lieu of’ penalty from 25% to 5% is now available for certain individuals living outside
of the US;
(ii) an acknowledgment that in some cases the ‘preferred approach’ may be for participants to ‘opt out’ of the 2011 OVDI so as to achieve a lower
penalty outside of the program; and
(iii) an option for participants to request an extension of up to 90 days from the original August 31, 2011 deadline to meet their ling
requirements under the programme.

Non-resident citizens and green card holders
The rst major change is a new reduced 5% penalty regime applicable to certain citizens and green card holders living outside of the United States.
This regime applies to individuals who, in each year covered by the 2011 OVDI (2003 through 2010), (i) lived outside of the US, (ii) timely
complied with all of their tax reporting and payment obligations in the country in which they were living, and (iii) had $10,000 or less in US source
income each year.
Of equal importance, the penalty base for such individuals no longer includes non- nancial assets, such as real estate, business interests or
artwork, if they were purchased with funds on which the individual can show all applicable taxes were paid, either in the US or in the country of
residence.
The new reduced penalty regime could prove extremely bene cial for ‘accidental Americans’, dual citizens and US individuals who live abroad and
have always complied with the tax laws of the country in which they reside. However, further guidance may be required where amounts, such as
certain investment income, are not required to be reported on foreign tax returns.
Importantly, taxpayers who participated in the 2009 voluntary disclosure programme also are eligible to apply for the new reduced 5% penalty
regime if they meet the requirements, even if they have already entered into a closing agreement.

‘Opting out’
The second major change is the IRS acknowledgement that ‘opting out’ of the 2011 OVDI may be the ‘preferred approach’ in some cases. This
could allow individuals to obtain signi cantly lower penalties than would otherwise apply under the xed terms of the programme. In some
instances it may even be possible to entirely eliminate the 25% ‘in lieu of’ penalty through so-called ‘reasonable cause’ defenses. This modi cation
to the terms of the 2011 OVDI indicates a change in IRS thinking regarding ‘opt outs’ and an acknowledgement that the result under the 2011
OVDI may be unduly harsh in some situations.

Ninety-day extension
The third major change is the potential availability of an extension of up to 90 days after August 31, 2011 to complete an individual’s submission.
Originally, an eligible individual who wanted to participate in the 2011 OVDI had to submit a complete package, including all amended tax returns,
amended informational lings, full payment of the taxes, interest and certain penalties, and various other documents by August 31, 2011.
However, many taxpayers have been unable to obtain the information necessary to comply with this deadline, notwithstanding their best efforts.
Under the revised terms, individuals who can show a good faith attempt to fully comply with the requirement to make a complete submission by
August 31, 2011 can request an extension of up to 90 days. The request for extension must list the missing items, the reasons they are missing and
the steps taken to obtain them.

Going forward

The revised terms of the 2011 OVDI provide welcome favourable changes and could be particularly important for US citizens and green card
holders living outside the United States. What was viewed by many as draconian account and asset value ‘in lieu of’ penalties can now be
substantially mitigated or even potentially eliminated in qualifying circumstances. Thus, individuals wishing to participate in the 2011 OVDI
should act quickly to ensure that they can meet the August 31, 2011 deadline or qualify to request the 90-day extension.
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