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The IRS has released additional guidance applicable to US citizens and dual citizens of the US and another country residing outside the US in the
form of FS 2011-13 (the “Guidance”).
This will come as a welcome relief to many US citizens residing outside the US, as it clari es that there is a path to remedy any previous failure to
le US tax returns and foreign bank account reporting forms without the imposition of penalties where either: (i) the taxpayer owes no US tax due
to the application of the foreign earned income exclusion or foreign tax credits; or (ii) there is a US tax liability, but the taxpayer’s failure to le was
due to reasonable cause.
No US Tax Liability
The Guidance includes an example of a situation where a US citizen lives and works abroad, initially fails to le a US income tax return, and then
subsequently les an accurate albeit late tax return showing no US tax liability due to the application of the section 911 foreign earned income
exclusion or foreign tax credits for taxes paid to the country in which he resides and works. In such a situation, the Guidance concludes that the
taxpayer should not be liable for penalties in connection with his previous failure to le a US tax return.
Reasonable Cause
Where there is an unpaid US tax liability, the Guidance notes that “reasonable cause” relief may still be granted where the taxpayer is able to show
that he was not aware of his speci c obligations to le returns or pay US taxes, taking into account factors including his education, whether he has
previously been subject to these tax or reporting requirements, whether he has been penalized for any violations in the past, whether these
obligations are the result of recent changes in the tax law or forms, and the level of complexity of the tax or compliance issue.
FBAR Filing Relief
Notably, the Guidance speci cally addresses the failure to le Forms TD F 90-22.1 (Foreign Bank and Financial Account Reports or “FBARs”), and
includes an example where a US citizen residing and working abroad les accurate albeit late FBARs accompanied by a written statement setting
forth an explanation as to why the taxpayer believes his previous failure to le this form was due to reasonable cause.
This could represent a signi cant opportunity for US citizens and dual citizens residing abroad, who have until recently been unaware of the
obligation that they le this form, to submit late FBARs along with a reasonable cause letter and thereby avoid the signi cant penalties that
otherwise could apply.
Whether the IRS might grant such relief depends on a number of factors, and US citizens and dual citizens who believe this reasonable cause
procedure may be to their advantage should contact their US tax advisors in order to determine whether they would potentially qualify for such
relief. In order to retain the protections of attorney-client con dentiality, it is advisable that the initial evaluation of each taxpayer’s individual
case should be undertaken by an attorney knowledgeable in tax issues.
US Embassy Filings
The IRS Tax Attaché at the US Embassy in London has con rmed that late led returns may once again be led with the Embassy’s IRS of ce. A
taxpayer generally will need to le six years’ back tax returns but three years may be acceptable if no tax is due.
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